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Marlene H. Dortch 
Secretary 
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445 Twelfth Street, SW 
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Re: CC Docket Nos. 01-338, 96-98, and 98-147 
 
Dear Ms. Dortch: 
 
The attached letter was provided to Chairman Powell today.  Please place it on the record 
in the above proceeding. 
 
Please let me know if you have any questions. 
 

Sincerely, 
 
 
 
 
/s/Michael E. Glover 
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Ex Parte 
 
Honorable Michael K. Powell 
Chairman 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC  20554 
 

Re: CC Docket Nos. 01-338, 96-98, and 98-147 
 
Dear Chairman Powell: 

 
This letter responds to CompTel’s July 9 letter arguing that the Commission 

should reinstate an unbundling requirement for high-capacity loops and transport as part 
of any interim or permanent rules the Commission may adopt.  

 
CompTel’s letter is long on rhetoric about the need for unbundling at TELRIC 

rates, but the facts show otherwise.  The evidence before the Commission demonstrates 
that competing carriers are successfully providing competitive high-capacity services to 
business customers of all shapes and sizes without UNEs -- including the DS-1 loops and 
transport that are the focus of CompTel’s letter.1  As the record here shows, they are 
doing so both through the use of their own or other alternative facilities and through the 
use of special access services to further extend their reach.   

 
First, demand for high capacity services is highly concentrated, and competing 

carriers have deployed alternative facilities wherever demand is concentrated.  Indeed, 80 
percent of the demand for Verizon’s high-capacity special access services is concentrated 
in fewer than 8 percent of its wire centers.  As the detailed maps in the record show, 
competing carriers can and have built their own high-capacity networks to target that 
demand.  There are an average of 20 such networks in each of the top 50 MSAs, and 
competitors have deployed their own loop facilities to hundreds of buildings.  Time 
Warner, for example, boasts that, depending on the area, it may have “more buildings 
connected” than the RBOCs.  And as Verizon itself has found when it provides high-
                                                 

1  See Letter from Dee May, Verizon, to Marlene H. Dortch, CC Docket Nos. 01-338 et 
al.,   (filed June 24, 2004) (“June 24 Ex Parte”); Letter from Michael E. Glover, Verizon, to 
Marlene H. Dortch, CC Docket Nos. 01-338 et al., (filed July 2, 2004) (“July 2 Ex Parte”). 
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capacity services in out-of-region markets, alternative providers can and do offer 
wholesale access to high-capacity loops and transport at all capacity levels.   

 
Second, to the extent competing carriers do use facilities obtained from Verizon 

to provide high-capacity service to their own customers, they do so overwhelmingly by 
purchasing special access, not UNEs.  Some of these carriers make no use of UNEs at all, 
such as Time Warner, which recently stated that it “does not rely upon UNEs” and 
instead purchases from “special access tariffs or under agreements with the ILECs” when 
it “need[s] services from ILECs to connect [its] remote customers to [its] vast fiber 
network.” Overall, 93 percent of the DS-1 loops that carriers obtain from Verizon, and 95 
percent of the DS-1 loops that are purchased in combination with transport, are purchased 
as special access and not as UNEs or UNE EELs.  Similarly, 98 percent of the DS-3 
loops that carriers obtain from Verizon are purchased as special access.  Competing 
carriers purchase these special access services at deep volume and term discounts, 
averaging 35-40 percent off of the list prices.  As the maps in the record show, they then 
use these special access circuits to successfully provide high capacity service on an 
MSA-wide basis to customers of all shapes and sizes. These customers range from large 
enterprise customers to the small and medium-sized businesses — such as antique 
dealers, bookstores, dry cleaners, florists, gas stations, and travel agents — that purchase 
the DS-1 services that are the focus of CompTel’s latest filings. 

 
CompTel’s letter completely ignores all of this and claims that reimposing 

unbundling requirements for high-capacity loops and transport is necessary to protect 
consumers.  Its claims, however, cannot be squared with the facts.   
 

As an initial matter, CompTel (at 2-3) suggests half-heartedly that the rule 
requiring unbundling of DS-1 loops was not vacated.  In reality, the Court vacated the 
unbundling requirements for all high-capacity transport facilities, which it used as a 
generic term that it expressly defined to include any high-capacity “transmission facilities 
dedicated to a single customer or carrier” – a definition that includes both high-capacity 
loops and transport.  USTA  II, 359 F.3d 554, 573 (D.C. Cir. 2004).  The Court also 
vacated all “portions of the order that delegate to state commissions the authority to 
determine whether CLECs are impaired without access to network elements.”  Id. at 568.  
This, too, includes both high-capacity loops and transport.  CompTel suggests that this 
latter holding does not apply to DS-1 loops because the Commission did not delegate the 
impairment determination for those loops, but that is factually wrong.  The Commission 
did “delegate to the states the authority to . . . determine customer locations where 
competitive carriers are not impaired without access to incumbent LEC unbundled 
DS1s,” based on the “availability of wholesale competitive alternatives.”  Triennial 
Review Order, 18 FCC Rcd 16978, ¶ 327 (2003).  In addition, the Commission’s 
provisional impairment finding as to DS-1 loops, like its findings for high-capacity loops 
and transport generally, unlawfully ignored both “the availability of tariffed ILEC special 
access services” and “facilities deployment along similar routes” and was vacated for 
those reasons as well.  Id. at ¶¶ 575, 577.  Therefore, there is no valid unbundling 



Honorable Michael K. Powell 
July 19, 2004 
Page 3 of 4 
 
requirement for these facilities today, and any interim or permanent rules must take into 
account the current record before the Commission.  
  

CompTel also asserts (at 3-4), based on a “study” by two former WorldCom 
executives, that the failure to reinstate unbundling requirements for DS-1 loops and DS-1 
EELs will harm small business customers.  But CompTel’s claims are based on the 
erroneous premise that CLECs rely primarily — if not exclusively — on unbundled DS-1 
loops and transport rather than special access or alternative facilities.  The facts, as noted 
above, demonstrate that to the extent CLECs use Verizon’s facilities to provide high-
capacity services to their own end user customers, they do so overwhelmingly by 
purchasing special access, not UNEs.  Moreover, CLECs’ extensive fiber-based networks 
allow other carriers to provide high capacity service at the DS-1 level over alternative 
loops and transport facilities wherever there is concentrated demand for those services.   

 
In addition, CLECs are using DS-1 facilities purchased as special access services 

from incumbents to serve the small and medium-sized business customers that CompTel 
focuses on in its letter.  Verizon previously submitted a list of the types of customers that 
CLECs (including CompTel’s members) are serving using special access services, and a 
copy of that list is attached.  As this list makes clear, these customers include businesses 
of all shapes and sizes, including antique dealers, beauty salons and barber shops, 
bookstores, catering shops, dry cleaners, fabric stores, florists, landscaping services, and 
travel agents, just to name a few.  Of course, these are all in addition to the customers that 
CLECs serve using their own or others alternative facilities.     

 
Finally, even as to the small minority of DS-1 circuits that are purchased as 

UNEs, CompTel consciously inflates the supposed increase in wholesale rates that would 
occur if carriers purchasing those circuits were transitioned to special access rates.  
Indeed, despite conceding (at 4) that “[s]pecial access tariffed pricing is predicated on 
volume and term commitments,” CompTel’s “study” (at 4) completely fails to take into 
account the substantial discounts that go along with those commitments.  But the facts 
show that CLECs do take advantage of the significant volume and term discounts, and 
then use those circuits to provide DS-1 level service to their own customers.  At the time 
they purchase those services, CLECs make a straightforward make-or-buy decision as to 
whether it will be more beneficial for them to lease the circuits as special access, to 
obtain facilities from another provider, or to deploy their own.  To the extent they 
conclude that they are better off leasing the circuits as special access, they are hardly 
justified in complaining that they may have to make volume or term commitments in 
exchange for the benefits of the discounted rates.  And, in any event, the fact that CLECs 
are competing successfully to serve customers of all shapes and sizes using their own 
facilities or special access (and, by definition, must be offering them competitive rates) 
shows that they do not need the added artificial price reduction that comes with UNE 
pricing to do so. 

 
For all of these reasons, CompTel’s calculation of supposed harm to small and 

medium-sized business customers is meaningless and does not support reinstating an 
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unbundling requirement for high-capacity loops or transport as part of any interim or 
permanent rules the Commission may adopt. 

 
Sincerely, 
 
 
 
 
/s/Michael E. Glover 

 
cc: Michael Powell 

Christopher Libertelli 
Jon Cody 
Sheryl Wilkerson 
Kathleen Abernathy 
Matthew Brill 
Michael Copps 
Jordan Goldstein 
Jessica Rosenworcel 
Kevin Martin 
Daniel Gonzalez 
Samuel Feder 
Jonathan Adelstein 
Barry Ohlson 
Scott Bergmann 
Michelle Carey 
Thomas Navin 
William Maher 
Jeffrey Carlisle 
Bryan Tramont 


















